Editor's Note: Reconsideration denied by Oder dated March 25, 1999

NATI ONAL WLDOLI FE FEDERATI N ET AL

| BLA 97-339 Deci ded Septenber 23, 1998

Appeal froma Record of Decision for the Hnal Environnental | npact
Satenent for the A an of (Qperations submtted by Sunmo USA Gorporation for
the Lisbon Valley Gopper Project in San Juan Gounty, Wah. UTU 72499.

Affirned in part; set aside and renanded in part; stay lifted.

1.

Environnental Quality: Environnental S atenents--
National Environnental Policy Act of 1969:
Environnental S atenents

NEPAis prinarily a procedural statute designed to
insure a fully inforned and wel | - consi dered deci si on.
It requires that an agency take a "hard | ook” at the
environnental effects of any na or Federal action. An
BSnust fulfill the primary mssion of NEPA which is
to ensure that a Federal agency, in exercising the
substantive discretion afforded it to approve or

di sapprove a project, is fully inforned regarding the
envi ronnent al consequences of such action. |n deciding
whether an BHS has done so, it is well settled that a
rule of reason wll be enpl oyed such that the question
becones whet her the statenent contains a reasonably

t horough di scussion of the significant aspects of the
probabl e envi ronnental consequences.

Admini strative Procedure: Administrative Review-Board
of Land Appeal s--Mning dains: Fan of (perations--
Rul es of Practice: Appeal s: Jurisdiction

Wien the Board of Land Appeal s issues a stay of a
record of decision approving a mne plan of operations,

there is no final Departnental action until the Board
issues its decision in the case.
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Admini strative Procedure: Adjudication--Admnistrative
Procedure: Administrative Review-Board of Land

Appeal s--Supervisory Authority of the Secretary--
Secretary of the Interior

O judicial reviewof an admnistrative determnation,
the courts apply the arbitrary, capricious, or an abuse
of discretion standard, and the courts are limted
generally in their reviewto the admnistrative record
created before the agency. The Board, however, has de
novo review authority and it nay exercise that
authority to determne whether the record in a case
supports the action taken by BLM

Environnental Quality: Environnental S atenents--M ning
Qains: Fan of (perations--National Environnental
Policy Act of 1969: Environnental Satenents

Wiet her environnental infornation generated after the
issuance of a final HS and record of decision
approving a mning plan of operations nust be publicly
circulated and subjected to public conment to satisfy
NEPA's BSrequirenents is a question which turns on
the facts of each particul ar case.

Mning dains: P an of (perations--Regul ations:
Applicability

Wiere an i ssue on appeal of a final BS and record of
deci sion approving a mning plan of operations is the
failure of BLMto apply bondi ng regul ati ons issued on
Feb. 28, 1997, 62 Fed. Reg. 9093, and effective Mr.
31, 1997, that issue is nooted by BLMs subsequent

appl i cation of those regulations and its determnation,
supported by the record, that under those regul ations
no long-termbond for water quality was required.

Environnental Quality: Environnental S atenents--M ning
Qains: Fan of (perations--National Environnental
Policy Act of 1969: Environnental Satenents

NEPA requires that an B S consider alternatives to the
proposed action and Federal agencies are required to
use, to the fullest extent possible, the NEPA process
toidentify and assess the reasonabl e alternatives to
proposed actions that wll avoid or mninze adverse
effects of these actions upon the quality of the hunman
environnent. Were BLMhas identified and assessed in
afinal BSthe alternative of partially or conpletely
backfilling the pits created by a mning operation, but

145 | BLA 349

WAW Ver si on



| BLA 97-339

it has rejected that alternative in a record of
decision, that part of the record of decision wll be
set aside and renanded when it is shown that BLMs
principal reason for rejecting backfilling is not
supported by the record.

APPEARANCES.  Thomas D Lustig, Esq., Jay Tutchton, Esg., National Widlife
Federation, Boul der, ol orado, and Roger Hynn, Esq., The Véstern Mning
Action Project, Boulder, lorado, for Appellants; John W Seiger, Esq.,
Gfice of the Solicitor, US Departnent of the Interior, Salt Lake dty,
Uah, for the Bureau of Land Managenent; Lawence J. Jensen, Esg., Salt
Lake dty, Wah, for intervenor, Summo USA Corporati on.

(PN ON BY DEPUTY CH B- ADM N STRATI VE JUDEE HARR' S

National Widlife Federation, et al. 1/ appeal ed and filed a petition
for stay of the Record of Decision (RD) for the Fnal Environnental | npact
Satenent (FHS for the P an of (perations submtted by Summo USA
Qorporation (Surmo) for the Lisbon Valley Gopper Project. The R was
dated March 26, 1997, and signed by the Wah Sate Orector, Bureau of Land
Managenent (BLN) .

Factual and Procedural Background

The A an of (perations approved in the R provided for an open pit
copper mine, heap leach facility, and copper recovery plant, in Lisbon
Val l ey, |ocated approxinmately 18 mil es southeast of LaSal, Wah, in San
Juan Qounty. In approving the Pan, the Sate Drector inposed various
nodi fications as described in the Facility Layout Alternative, see FH S at
2-40, and the Wste Rock Selective Handling Alternative, see FHS at 2-41.
In addition, he dictated the mtigation and nonitoring requirenents
described in the RID at pages 20-28.

The proposed project wll involve 574 acres of public |ands, 273 acres

of state lands, and 256 acres of private |ands, for a total of 1,103 acres.
During operation of the mne, four pits enconpassing 231 acres w il be
excavated: the Centennial pit (116 acres), the GIOpit (68 acres), the
Sentinel #1 pit (38 acres), and the Sentinel #2 (9 acres). "Mning of the
Sentinel #1 pit wll not be allowed to cross Lisbon Canyon, as proposed in
the Alan of perations, due to the extrene post-mning surface water flow
and erosion inpacts that would result fromsuch action." (RDat 4.) "In
accordance wth the Facility Layout Alternative identified inthe FHS and
subsequent |y incorporated into this approval, the overburden and waste ore
Wil be contained in 3 waste dunps, enconpassing 394 acres. Dunp D as
identified inthe PMan of (perations, wll be elimnated * * *." 1d.

1/ The other Appellants are Protect Qur Resources (oalition, Mneral
Policy Genter, Kay Howe, and d audi a Akers.
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A 45 million ton heap | each pad wll be constructed to recover the copper
concentrate produced by | eaching the ore with | ow concentrations of

sul furic acid. The copper in the concentrate wll be collected and
recovered through an el ectrow nning process resulting in the production of
17,000 tons of copper per year during the 10-year life of the mne. After
conpl etion of mning, final surface reclanation wll require an additional
5 years. The pits wll not be backfilled but will be |eft open at the end
of mning. The waste dunps and heap | each pad w il be reclained in pl ace,
and all facilities disnantled and renoved.

By OQder dated My 19, 1997, the Board granted Summo' s notions to
intervene and for expedited consideration of the petition for stay. In
accordance wth 43 CF. R 8§ 3809.4(f), which is an exception to the general
regulation at 43 CF.R 8 4.21(a), the filing of the appeal in this case
did not stop the Sate Drector's RID frombecomng effective. Wstern
Shoshone National Gouncil, 130 I1BLA 69, 71 (1994). Neverthel ess, by
granting the notion for expedited consideration, the Board agreed to adhere
to the 45-day deadline for ruling on petitions for stay incorporated in 43
CFR 84.21(b)(4) and to rule on the petition for stay on or before June
16, 1997.

By OQder dated June 16, 1997, the Board granted a stay, limting the
stay to actual mning operations, but allowng Summo to proceed wth the
initial construction phase of the project, should it decide to do so. In
the Oder, after setting forth the issues rai sed by Appellants, including
issues relating to bonding and the effect of the project on groundwat er,
the Board stat ed:

Initial reviewof this case reveal s that many of the
argunents rai sed by Appel lants may be characterized as
differences of opinion wth BLM Appel lants are unlikely to
prevail on those argunents. However, it is clear that there are
serious, substantial, and difficult questions concerning
potential damage to groundwater resources. The fact that
reliabl e basel i ne groundwat er data concerning the classification
of the Entrada/ Navaj o aqui fer does not exist rai ses questions
whet her such infornati on can be gathered at the sane tine that
Summo is undertaking mining operations. [2/] The record does not
show what the results of BLMs discussions at the March 14, 1997,
neeting were regarding the inposition of mtigation neasures
requiring the immedi ate drilling of Entrada/ Navajo wells and the
characterization of that aquifer. Summo has al ready expended

2/ The aquifer in question is variously referred to in the case record as
the "Entrada/ Navaj o Aquifer,” the "Navajo Aquifer,” or the "N Aquifer."
Herein, we will utilize the term"Navajo Aquifer,” unless quoting froma
source using a different designation.

145 I BLA 351

WAW Ver si on



| BLA 97-339

mllions of dollars developing this project. The fact that it
has failed to provide reliabl e basel i ne groundwater data to this
point mlitates toward requiring | ong-termbondi ng sooner rather
than | ater.

(June 16, 1997, Qder at 10.)

n June 24, 1997, Surmo filed a "Petition for Reconsideration or, in
the Alternative, for Expedited Gonsideration of the Case.” The basis for
UM’ s petition was its wllingness to post a $6, 000, 000 | ong-term
reclamation bond to cover the costs of preventing any possible
contamnation of the Navajo Aquifer, and an assertion by Summo that the
posting of such a bond would elimnate any threat of imediate, irreparable
harmto the interest of Appellants. 3/ Appellants opposed the petition.
BLMtook no position on the petition, explaining that, in the event the
Board were to agree wth Summo, BLMcoul d not accept the bond w thout a
reviewto determne its adequacy.

By Qder dated July 24, 1997, the Board denied the petition, stating
at page 10: "dearly, it is not the province of this Board to establish

3/ Inour Oder, we stated at page 4

"Appel lants note that the FH S states that for projects such as that
here contenpl ated, 25-year reclamation bonds for water quality nonitoring
have been between $25-30 million. Appellants note that Utah BLMs Deputy
Sate Orector for Natural Resources recommended, in a nenorandum dat ed
March 6, 1997, to the BLMMab D strict Mnager, the establishnent of a
trust account in the mninumanount of $6 mllion, collected prior to any
earth disturbing activities and held for 35 years or until the formation of
pit |akes, pit |ake water chemstry, and the inpacts to the Entrada/ Navaj o
aqui fer are known.

(Petition Ex. Dat 2-3.)

"Appel lants assert that BLMhas offered no rational explanation for
ignoring the Deputy Orector's recommendation, but instead has relied on
the lack of information on the quality of the Entrada/ Navaj o aquifer to
delay a long-termbond for water quality reclamation. Appellants charge
that BLM"w |l allowthe mne to operate for five years before review ng
the issue of water quality reclanati on bondi ng.

(Petition at 10).

"Appel lants offer the scenario that if after 5 years BLMdi scovers
that aquifer water quality is good and that mning operations have degraded
it then bonding requirenents mght be very high. As a consequence, in view
of steep bonding costs, they assert that the operator mght decide that the
project is uneconomcal and pull out, leaving water quality reclamation in
[inbo. As an exanple, Appellants cite a Summtville, ol orado, heap | each
gol d mine, whose operators, they claim declared bankruptcy in 1992 and
abandoned the site, rather than post an increased bond to cover water
recl anati on. "

(Petition at 10-11; footnote omtted).
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inthe first instance the amount of any | ong-termrecl anati on bond whi ch
nay be necessary in this case. That is the responsibility of BLM" W
also granted SUmmo’' s request to expedite this case, stating that we woul d
"attenpt to resolve this appeal as quickly as possible, given the conpeting
denands of the Board s caseload." 1d.

Thereafter, BLMrequested and recei ved a nunber of extensions of tine
wthinwhichto fileits answer inthis case. BLMs purpose in requesting
the extensions was to allowit to "undertake a prelimnary determnation of
the classification of the Entrada/ Navajo aquifer.” 1In order to do so, BLM
sought further information fromSumo. In aletter to Summo, dated
Septentber 25, 1997, BLMoutlined additi onal geochem cal sanpling to be
conducted and Navaj o Aguifer test wells to be conpl eted, stating that
"[d]ata fromthese testing efforts wll allowadditional characterization
of geochemical properties of the waste rock associated wth the mni ng
operation, in addition to providing nore conpl ete information regardi ng
hydrol ogi ¢ characteristics of the Navajo aquifer in the project area.”

To supply that data, Surmo drilled 4 nonitoring wells and 13
geochemical drill holes. Sanples fromthe drill holes were subjected to
the neteoric water nobility procedure test and anal yzed for a list of
paraneters established by BLM The results of that test and anal ysis were
submtted to BLMin Decenber 1997 in a report entitled "Meteoric Véter
Mbbi ity Test Methods and Results Lisbon Valley Gopper Project,” prepared
by Surmo' s contractor, Adrian Brown Gonsultants, Inc. (Adrian Brown), a
Denver, olorado, firmspecializing in groundwat er hydrol ogy, geochemistry,
and renedi ati on.

Adrian Brown anal yzed sanpl es fromthe nonitoring wells (M®@7- 09,
MW@7-11, MW@7-12, and M@7-13) and prepared a report which it submtted to
BLMin January 1998. That report is entitled "Annual Uddate of the Lisbon
Val | ey Hydrogeol ogi ¢ System Eval uation” (1998 Annual Eval uation). 1In
addition, Susan Wnan, Senior Hydrogeol ogi st for Adrian Brown, subsequently
provi ded Sunmo and BLMw th five supporting technical nenoranda. 4/

The 1998 Annual Eval uation included two spreadsheet nodel s, to
describe water flowand water quality conditions in a shallow aquifer (the
Burro CGanyon Aquifer), the postmining pits, and the Navaj o Aquifer.

4/ Those nenoranda, all prepared by Wnan, are entitled "Efect of
Increased Solubility Limt on N-Aquifer Chemstry,” dated Jan. 29, 1998,
"Trace Metals in Lishon Valley Evaluation,” dated Feb. 4, 1998, "Trace
Metal Mbdel i ng, Lisbon Valley Gopper Project, dated Feb. 17, 1998, "Trace
Metal Mbdeling, Lisbon Valley Gopper Project,” dated Feb. 20, 1998, "H fect
of 0.51 inch/year Surface Runoff on Lisbon Valley Mdel ," dated Feb. 23,
1998. Wien any of these nenoranda are subsequently referred toin this
opinion, they wll receive the designation "Wnan Menoranduni and the date.
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The nodel s cal cul ated the depth of water in the postmning pit |akes,
projected water quality in the Navajo Aquifer, and the vol une of water over
time noving down into the Navaj o Agquifer.

Prior to submssion of the 1998 Annual Eval uation to BLM Surmo
provided the Sate of Wah, Departnent of Environnental Quality, Division
of Witer Quality, wth the groundwater quality data fromthe nonitoring
wells. n January 8, 1998, the Sate determned, based on that data, that
the Navajo Aquifer was a Qass Il aquifer. (1998 Annual Eval uation, \ol.
1, Attachnent 8.) 5/ The Sate noted that groundwater sanples fromthe
Navaj o Aqui fer exceeded the standards for gross al pha and gross beta
activity and significantly exceeded the Environnental Protection Agency's
proposed Maxi num Gont am nant Level for uranium 6/

The 1998 Annual Eval uati on concl uded at 40-41:

The Naquifer is recharged by the "intact” Burro Canyon aquifer,
fractures, and pit ponds. During the first 90 to 110 years after
mning, the nodel predicts that the quality of the water
delivered to the Naquifer wll be better than before nmning,
because the pits wll recapture relatively clean water from
runof f and deliver it to both the shal |l ow and deep aquifers.
Eventual |y, evapoconcentrated water fromthe pit ponds w ||
contribute to a slight increase in TDS [total dissol ved sol i ds]
inthe deep aquifer. The predicted TDS increases in the N
aquifer are 7% 5% and 3%for the Sentinel, Centennial, and GIO
pits, respectively. These changes are significantly | ess than
the 25%TDS |imt increase all owed by the ground water quality
protection regul ations (UAC[UWah Admnistrative Gode] R317-6).

5/ As explained by Sunmo in its Amended Response to Appel lants' S at enent
of Reasons for appeal (SOR at page 6, note 3:

"Adass Il groundwater is defined by the State as Limted Use
Goundwater. It contains one or nore contamnants that, at background
| evel, exceed Wah's Goundwater Quality Sandards, and is therefore not
suitable for nost uses wthout first being treated. Wah Admnistrative
(de R317-6-3."

See 1998 Annual Eval uation at 30, Table 4.
6/ Inits Response to Appel lants' Reply Brief at page 3, n.3, BLM
expl ai ned as fol | ows:

"Radi onucl i des, or radi oactive nuclides, are unstabl e isotopes of
various el enents. The radioactive nuclides that give rise to nost of the
natural ly occurring radioactivity in water are urani um238, thorium 232,
and uranium235. Hem J.D, Sudy and Interpretation of the Chen cal
Characteristics of Natural Witer, at 147 (USGS Witer Supply Paper 2254,
1989). QGoss al pha and gross beta are general neasurenents of the
radi oactive enmissions (rather than of concentration or wei ght per unit
vol une) of these constituents. 1d."
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In a nenorandumto the file dated February 9, 1998, Lynn Jackson, the
BLM Proj ect Manager for the Lisbon Valley Project FES reported that on
February 5, 1998, BLMrepresentatives net wth Summo officials and Wnan in
the Mab Dstrict Gfice, BLM for the purpose of having Wnan expl ain the
hydr ol ogi ¢ and geochem cal nodel s devel oped for the Lisbon Valley Project.

Jackson report ed:

The neeting lasted all day long, wth Susan presenting the
information and responding to questions fromBLM M initial

i npressi on, based on ny background in geol ogy, was that the nodel
was wel | thought out, accounted properly for all sources of water
going into and comng out of the hydrol ogi c system and was based
on sound, fundanental scientific principles utilized to exam ne
subsur f ace geol ogi ¢ and hydrol ogi ¢ conditions. Qonsequently, the
nodel output indicting no inpact to the Navaj o aqui fer seened

| ogi cal .

Based on the neeting, BLMinforned Sunmo that it woul d be
conducting additional reviewof the data and nodel i ng to assure
all questions were answered and BLM geosci ence experts fully
understood al |l facets of the nodel and its out put.

The two BLMexperts who attended that neeting, JimHarte, Hydrol ogi st
wth the Mab Ostrict Gfice, and WW Wite |11, Physical Scientist,
Dvision of Solid Mnerals, Wah Sate Gfice, each undertook an
i ndependent revi ew of the 1998 Annual Eval uation and each prepared a
nenor andumt o Jackson, dated March 2, 1998. Harte stated that he had
revi ened the water bal ance nodel and concl uded that the | ogi c and nechani cs
of the nodel were "sound" and that "[t]he nunibers used in the input
variables in the nodel were reasonable.” (Harte Menorandumat 1.) He
noted that the BEval uation included water quality data for 16 sanpl es, 4
fromthe M@7-09 wel |, 3 fromthe M®7-11, 5 fromthe M®7-12, and 4 from
the M®7-13, and that while the Sate had nmade its aquifer classification
based on that data "[a]dditional water quality sanpling wll be required by
the Sate until there are eight sanples per well." Id. at 2.

Neverthel ess, in his opinion it was "unlikely" that further sanpling woul d
show urani um gross al pha, or gross beta concentrations "l ess than the
limts for Qass Il water,"” and, therefore, he found it "unlikely that the
existing Qass |1l determnation would change.” 1d.

He stated in concl usion that

the Véter Bal ance Mbdel is scientifically sound and provi des a
reasonabl e prediction of pit |ake fornati on and vol une of water
infiltrating/percolating fromthe pit |akes to the N-Aquifer.

| recomrmend keeping the requirenents for mtigation, nonitoring
(during and post-mning), data collection, and annual ground
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wat er and geochenical nodeling as they are in the RD so t hat
predictions of future conditions in the pits and in the Burro
Canyon and N-Aqui fers can be refined as mni ng proceeds.

Id.

Wii te revi ened both the water bal ance and chem cal bal ance nodel s of
the 1998 Annual Eval uation. He found the logic used to construct the
nodel s to be "sound, and the ranking of the data reasonable.” (Wite
Menorandumat 1.) Referencing the February 5, 1998, neeting at which Wnan
expl ai ned her nodel s, Wiite stated that as a result of that neeting, he
understood "the rational e for the governing formulas that cal cul ate the
val ues for both water and chemcal nass at each tine step, and have been
able to duplicate the values presented.” 1d. at 3. In conclusion Wite
stated that "ny level of comiort wth the nodel construction, additional
data ranki ng and anal ysis, and the nodel ed output has narkedly i ncreased
fromthat perforned for the FHS and the RD" 1d. at 4. He noted that he
had consulted wth two col | eagues fromstate environnmental protection
agenci es who are invol ved in assessing inpacts to water quality fromnetal
mne wastes, and that "they were both in agreenent that the nodel concepts
are sound and resulting outputs are conservative and worse case." |d.

Based on the additional data collected, the 1998 Annual Eval uati on,
and Harte and Wiite' s i ndependent reviews thereof, BLMprepared a docunent
styled "Admnistrative Determinati on of NEPA [National Environnental Policy
Act of 1969] Adequacy 062- 98- 058A Lisbon Val | ey Gopper Project
(Admnistrative Determnation).” Uder the headi ng "Qncl usi ons" at page
4, that docunent stat ed:

1. Asaresult of the additional data and anal ysis, the
proposed action and alternatives sel ected woul d not change from
those identified and anal yzed in the Fnal BS and RID for the
proj ect.

2. Avreasonabl e range of alternatives was anal yzed in the
existing HS

3. The newinfornation and anal ysis does not result in any
change to the proposed acti on.

4. The net hodol ogy/ anal yti cal approach utilized to provide
this additional anal ysis and i npact assessnent is appropriate and
was aut hori zed under provisions of the RDD and the | BLA Say
Q der.

5. The newinformation does not indicate that the direct
and indirect inpacts of the proposed action woul d be
significantly different than those identified in the existing
BS andin fact would result inless inpact than that identified
in the possibl e worst-case scenarios identified.
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6. The newinfornation indicates that there woul d be a
reduction in potential groundwater inpacts fromthat identified
in the cunul ative inpact section of the FH S

7. Based on the conclusions initens 1-6, particularly the
assessnents that there is no change in the proposed action and
that inpacts are less than identified for a worst case anal ysi s
inthe current FHS no additional public invol venent is
requi r ed.

The sane docunent contains the follow ng statenent, signed by the Wah
Sate Drector, BLM and dated March 4, 1998, under the headi ng "Deci si on"
on page 5:

Because the additional data and anal ysis indicate that inpacts to
groundwat er fromthe project woul d be | ess than those identified
inthe FHS and RID and no nodi ficati ons of Sunmo's mine pl an
woul d occur that could result in additional inpacts, or woul d
require nodification of the RID, | have determned that the FHS
for the Lisbon Valley Gopper Project dated February 14, 1997[, ]
adequat el y addresses the potential inpacts of the project and
that additional NEPA anal ysis and docunentation are not required
to support BLMs March 27, 1997[,] RID for the project.

Inaletter to Sunmo, dated March 5, 1998, the Mbvab DO strict Mnager,
BLM inforned Surmo that based on a March 3, 1998, nenorandumfromthe
Deputy Sate Drector, Natural Resources, UWah Sate Gfice, "the
requirenent for along-term trust' bond is no | onger appropriate, as had
been recommended in the Deputy Sate Drector's original bond coverage
nenor andumdated March 6, 1997." 7/ In that Mwrch 6, 1997, nenorandum the
Deputy Sate Drector had noted that reclanati on of pit |akes was
unaccounted for in the surface reclanation estinate and, therefore, he
recomnmended the establishnent of a trust account in the mni numanount of
$6 mllion, collected prior to any earth disturbing activities and hel d for
35 years or until the formation of pit |akes, pit |ake water chemstry, and
the inpacts to the Navaj o aqui fer were known.

In his March 3, 1998, nenorandum the Deputy Sate Drector concl uded,
based on all the infornation conpiled since the issuance of the March 6,
1997, nenorandum that the issues of uncertainty had been sufficiently
resolved that "there is no reason to require the trust account at this
point intine." However, he did reconmend, as established by the RID that
t he hydrogeol ogi ¢ nodel s be reviewed annual |y and that, if any anal ysis
reveal ed unacceptabl e i npacts to water quality, Sunmo be required to post
an appropri ate bond.

7/ The Deputy Sate Orector did, however, calculate a 3-year Federal
surface di sturbance bond anount in accordance wth the bondi ng regul ati ons
at 433 CF R 8 3809.1-9(c) (62 Fed. Reg. 9100 (Feb. 28, 1997)) to be

$1, 032, 627.
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h March 12, 1998, BLMfiled its Answer. Briefing in the case was
conpl eted on July 6, 1998, when Appel | ants responded to a communi cati on
sent to the Board by the Governor of Uah.

O scussi on

Ve turn first in our discussion to Appellants' contention inits Reply
Brief at page 1 that "this case still boils down to one basic questi on:
Ddthe BLMS Record of Decision (RID and FHnal Environnental | npact
Satemnent (FHS for the Lisbon Valley Gopper Project conply wth the | aw
at the tine they were issued?' Thus, Appellants contend that the
information gathered since the i ssuance of our O der on June 16, 1997, is
irrelevant to their principal argunents that: (1) BLMviol ated section
302(b) of the Federal Land Policy and Managenent Act of 1976 (FLPWN, 43
USC 8§ 1732(b) (1994), and 43 CF. R § 3809.1-9(m) (1997), by failing to
require Summo to post a required | ong-termrecl anation bond for water
quality protection; 8 and (2) BLMs RD was based on i nadequat e
environnental analysis in violation of NBPA 42 US C § 4321 (1994),
its inplenenting regulation, 40 CF. R § 1502.22, which sets forth the
procedure for addressi ng incorrpl ete or unavail abl e information. 9/

8/ Section 302(b) of FLPMArequires the Secretary, by regul ation or
otherw se, to take any action necessary to prevent unnecessary or undue
degradation of public lands. The regulation cited by Appellants, 43 CF. R
§ 3809.1-9(m) (1997), provides that BLMnust retain a portion of the
reclamation financial assurance to ensure that "any effluent di scharged
fromthe area has net, wthout violations and wthout the necessity for
additional treatnent, applicable effluent limtations and water quality
standards for not less than 1 full year."

9/ That regul ation provides:

"Wien an agency is eval uating reasonabl y foreseeabl e significant
adverse effects on the human environnent in an environnental i npact
statenent and there is inconpl ete or unavail abl e infornation, the agency
shal | always nmake clear that such infornation is |acking.

“(a) If the inconplete infornation rel evant to reasonably foreseeabl e
significant adverse inpacts is essential to a reasoned choi ce anong
alternatives and the overall costs of obtaining it are not exorbitant, the
agency shall include the infornation in the environnental i npact
statenent."

The regul ation further states that if the costs of obtaining the
infornation are exorbitant "or the neans to obtain it are not known," the
agency nust include inthe BHS

"(1) Astatenent that such information is inconpl ete or unavail abl €;
(2) a statenent of the rel evance of the i nconpl ete or unavail abl e
information to eval uating reasonabl y foreseeabl e significant adverse
i npacts on the hunan environnent; (3) a summary of existing credible
scientific evidence which is relevant to eval uating the reasonabl y
foreseeabl e significant adverse inpacts on the hunan envi ronnent, and (4)
the agency' s eval uation of such inpacts based upon theoretical approaches
or research nethods general |y accepted in the scientific community.”

145 | BLA 358

WAW Ver si on



| BLA 97-339

[1] NEPAis prinarily a procedural statute designed "to insure a
fully infornmed and wel | -consi dered decision.” Vernont Yankee Nicl ear Power
Qorp. v. Natural Resources Defense Gouncil, Inc., 435 US 519, 558 (1978).

It requires that an agency take a "hard | ook” at the environnental effects
of any major Federal action. Keppe v. Serra Qub, 427 US 390, 410 n.21
(1976).

In Robertson v. Methow Valley A tizens Guncil, 490 US 332, 350-51
(1989), the CGourt stated:

[1]t is nowwell settled that NEPA does not nandate parti cul ar
results, but sinply prescribes the necessary process. * * * |f
the adverse environnental effects of the proposed action are
adequately identified and eval uated, the agency is not

constrai ned by NEPA fromdeci ding that other val ues outwei gh the
environnental costs. * * * Qher statutes may inpose substantive
environnental obligations on federal agencies, but NEPA nerely
prohi bits uni nforned--rather than unw se--agency action.

An BS nust fulfill the prinary mssion of NBPA which is to ensure
that a Federal agency, in exercising the substantive discretion afforded it
to approve or disapprove a project, is fully inforned regarding the
envi ronnental consequences of such action. See 40 CF. R § 1500. 1(b) and
(c); Natural Resources Defense QGouncil v. Hodel, 819 F. 2d 927, 929 (Sth
dr. 1987).

In deci ding whether an B S has done so, it is well settled that a rule
of reason wll be enpl oyed such that the question becones "whether an B S
contains a reasonably thorough di scussion of the significant aspects of
t he probabl e environnental consequences.'” State of Galifornia v. B ock,
690 F.2d 753, 761 (9th dr. 1982) (quoting fromTrout Lhlimted v. Mrton,
509 F.2d 1276, 1283 (9th dr. 1974)).

In this case the absence of basel i ne groundwat er data was acknow edged
inthe FHS

Goundwat er in the Entrada/ Navaj o aqui fer exceeds U ah
prinmary drinking water standards for radi onuclides as indicated
fromthe Septenber 1996 sanpling of well M®6-7B. None of the
other anal ytical paraneters fromthis well exceeded Uah prinary
or secondary drinking water standards. H evated radionuclides in
the Entrada/ Navaj o aquifer indicate that a Qass Ill, limted use
designation woul d apply. Due to its proximty wth nonitoring
well 95RL it is possible that the groundwater quality sanpl e
taken fromnonitoring well M®6-7B was af fected by contamnati on
fromwater fromthe Burro Canyon Fornation. As a result, this
groundwat er qual ity sanpl e may not be representative of the
Entrada/ Navaj o aquifer and the Qass |11, limted use,
desi gnation nay not apply to the Entrada/ Navaj o aquif er.

(FESat 3-43.)
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Thus, the lack of infornation created an uncertainty as to the inpact
of the project. BLMwas aware of the uncertainty and the Sate O rector
was W lling to approve the plan of operations and allowthe project to
proceed despite that uncertainty and despite the fact that the Deputy Sate
Drector, Natural Resources, recommended that the uncertainty dictated
requiring a long-termbond before any surface di sturbing activities took
place. The Sate Drector relied on the Sate's Gound Véter Quality
D scharge Permt (GNIP), issued effective January 15, 1997, which set
groundwat er protection levels specific to the project and identified a
programfor groundwater nonitoring wells and eval uation during the first
5-year permt. See FHS at 2-43.

V¢ bel i eve the proper course of action at the tine the RIDissued in
March 1997 woul d have been for BLM an agency operating under a nandate to
protect the public |ands fromunnecessary or undue degradation, to require
the posting of a sufficient |ong-termbond to protect agai nst the
uncertainties relating to groundwater quality identified inthe FHS wth
the possibility of reducing that bond if further studies clarified those
uncertainties.

According to BLMand Summo, any uncertainties have, in fact, now been
renoved by the further collection of data and the anal ysis of that data.

Appel | ants argue, however, that BLMshoul d not be allowed to use the
appeal s process, and in particular the provisions allowng the Board to
grant a stay of a decision pending appeal, to fix an otherw se defi ci ent
decision. To do so, Appellants assert, "nakes a nockery of the
Departnent' s appeal process.” (Appellants' Reply at 3.) Appellants
contend that by allow ng the submssion of additional infornation to
support the environnental anal ysis, the Board woul d be shiel ding that
information frompublic scrutiny.

Appel | ants al so cont end:

A Supplenental S is predicated upon new i nfornation
arising after a valid underlying Fnal BS was conpleted. 1In
this case, the FHS was not valid. Appellants' argunent that the
original FAHSis deficient due to lack of information does not
equate to asking for a Suppl enental FH S when the agency puts
forth newinformation. Conversely, the BLMs unilateral decision
to undert ake new anal ysi s does not transformthe issue to one of
whet her the newinformation is "significant.”" As noted above,
the FH S RD stand or fall on their own nerits. Wile the fact
that the BLMand Summo gat hered new data and undert ook new
anal ysis certainly supports Appellants' argunent that the FE S
was prenature and i nadequate, it does not transformthi s case
into sonething it is not.

Qverall, a Supplenental HS is prepared when new i nfornation
arises that was not able to be gathered during the preparation
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of the underlying FHS. See generally, Mirsh v. Oegon Natural
Resources Gouncil, 490 US 360 (1989). Inthis case, the
opposite is true - the "new infornmation is actually infornation
BLM shoul d have gathered prior to the FHS RD  See,

Appel lants's Satenent of Reasons, at pp. 22-33.

Id. at 13-14.

For the foll ow ng reasons, we reject these argunents nade by
Appel | ant s.

Appel l ants cite nunerous court cases in support of their position that
BLMnay not use newdata to "fix" an otherw se i nadequate FH S and RXD
Those case are inapposite. For exanpl e, Appellants assert that the Board
nmay not rely on "post hoc rationalizations" for BLMs FEBS and RID, citing
Sop H3 Ass'nv. Dole, 740 F.2d 1442, 1453 n.18 (9th dr. 1984), cert.
den. sub nom, Yanasaki v. Sop H3 Ass'n, 471 US 1108 (1985), a case
citing both Ganp v. Rtts, 411 US 138, 142 (1973) and dtizens to
Preserve Qverton Park v. Vol pe, 401 US 402, 419 (1971).

In Sop H3, an environmental chal l enge to the proposed construction
of a highway, the "post hoc rationalization” involved, in part, the
testinony of an engi neer who had assisted in the preparation of a statenent
required to be signed by the Secretary of Transportation, which was a focus
of the litigation. The conclusion offered by the engineer in his testinony
inDstrict Gurt did not appear in the statenent itself. The Qrcuit
Qourt quoted the foll owng frompage 142 of the Suprene Gourt's decision in

: "Inapplying [the arbitrary, capricious, or an abuse of discretion]
standard, the focal point for judicial review shoul d be the adninistrative
record al ready in existence, not sone newrecord nade initially in the
reviewng court." Sop H3 Ass'nv. Dole, supra. The AQrcuit Gourt al so
noted that the Dstrict Gourt had before it affidavits that had not been
before the Secretary, which it characterized, citing Qverton Park, as
nerely post hoc rationalizations. 1d. at 1453-1454.

[2] In nmaking their argunent, Appellants confuse the process of
admnistrative reviewwth the process of judicial review The underlying
natter before the Arcuit Gourt in Sop H3 was an admni strative deci sion
that constituted "final agency action” under the Administrative Procedure
Act, 5USC 8§ 704 (1994). The Qrcuit Gourt's objection was directed to
a testinonial opinion and affidavits devel oped after "final agency action”
had been taken. In this case the Board i ssued a stay of the agency acti on.
10/ The Board's decision in this case wll be the final

10/ Had the Board deni ed Appel lants' petition to stay the R, and

Appel lants' had sought judicial reviewof the RID those cases referred to
by Appel lants might have been appropriately cited to the court as precedent
for precluding the court fromutilizing the infornati on devel oped after

i ssuance of the RID as a basis for its decision. Those precedents do not,

however, preclude the Board fromdoi ng so.
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agency action. See 43 CF.R 8§ 4.21;, Qoncerned Atizens for Responsi bl e
Mning (Oh Reconsi deration), 131 IBLA 257, 259-61 (1994). As the Board
stated inInre Lick Qilch, 72 1BLA 261, 273 n.6, 90 |.D 189, 196 n.6
(1983), a case decided at a tine when 43 CF. R § 4.21 provided for an
autonmati ¢ stay of agency deci sions pendi ng the pendency of an appeal :

The Board, in essence, nakes the determnation for the Secretary
of the Interior. As his direct del egate, the Board, no | ess than
the Secretary, hinself, is required to consider all relevant
information tendered both by an appellant and by BLM Just as an
appel l ant can submt studies to support its prior assertions, so,
too, can the Bureau submt data to support its contentions. The
tine frane in which the data is generated is irrelevant to

appeal s such as the instant one, since, until the Board acts,
there is no decision for the Departnent.

[3] UWhder the arbitrary, capricious, or an abuse of discretion
standard, the courts are limted in their reviewto the admnistrative
record created before the agency. However, when a tinely appeal subjects a
BLMdecision to this Board s jurisdiction, our reviewauthority is de novo
in scope because it is our del egated responsibility to decide for the
Departnment "as fully and finally as mght the Secretary” appeal s regardi ng
use and disposition of the public lands and their resources. 43 CF.R 8§
4.1; see ldeal Basic Industries v. Mrton, 542 F. 2d 1364, 1367-68 (Sth dr.
1976); Forest QI Gorp., 141 1BLA 295, 306 (1997); R chard Bargen, 117 I1BLA
239, 245 n.3 (1991); Lhited Sates FHsh & WIdife Service, 72 1BLA 218,
220 (1983). Thus, the Board may exercise its de novo review authority to
determne whether the record in a case supports the action taken by BLM
and we do so in this case.

Appel lants al so argue in a June 19, 1998, letter to the Board that the
Board's recent decision in Island Muntain Protectors, 144 | BLA 168 (1998),
rul ed that inadequate anal ysis of baseline groundwater conditions and of
potential inpacts to groundwater in an BS for an open pit hardrock mne
violated BLMs statutory and regul atory duties. It states that those exact
issues are raised in this case, inplying that |sland Muntain shoul d
control the disposition of those issues in this case.

VW do not find Island Muntain controlling. In that case various
groups chal | enged two BLM deci si ons approvi hg expansi on of two mines in
Mbnt ana, the Zortman and Landusky mines, and reclamation plans for those
mnes. The mne operator, Zortnman Mning I ncorporated, sought dismssal of
the appeal s because it and its parent corporation, had filed for
bankruptcy. It stated that it was cancel i ng expansi on of the mnes and was
proceedi ng wth recl amati on.

BLM sought renand on the sane basis stating that it anticipated that
Zortman woul d file a final reclanation plan and that it wanted to reacquire
jurisdiction in order to undertake an environnental anal ysis of that plan.

It stated that any decision on that plan woul d be subject to appeal to the
Boar d.
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The Board' s decision did not question Zortrman's statenent that it was
canceling its expansion of the mines, which woul d have entail ed the
w thdrawal of the plans of operations that were the subject of the HS and
the deci sions being challenged in the appeals. 1d. at 181, n.6. Nor did
it question BLMs statenent that the submission of a final reclamation plan
woul d result in a new BLMdeci sion subject to appeal to this Board.
Neverthel ess, it did not dismss the appeals in toto. 1d. at 182
Instead, Judge Irwn offered his opinion wth regard to the groundwat er
i ssue, whi ch woul d have been affected principally by the cancel ed mine
expansi ons:

[ T here was "inconpl ete or unavail able infornati on" to eval uate
reasonabl y foreseeabl e significant adverse effects on the hunan
environnent, in particular, inpacts on groundwater during the
proposed expanded operations and after the mne sites are
reclained. The BHBS disclosures that infornation about
groundwat er was limted were not sufficient to conply wth 40
CFR 8§ 1502.22. BLMwas obligated to obtain additional
information or, if the neans to obtain it were not known, address
the natters set forth at 40 CF. R § 1502.22(b). A though the
wat er managenent systemnmay limt infiltration and reduce the
probabi ity of groundwater contamnation, a | ow probability does
not excl ude groundwat er contamnation as a "reasonabl y

foreseeabl e significant adverse inpact.”" 40 CF. R § 1502.22(b).
The fact groundwat er has been an issue for nany years and the
attention it receives inthe HS attest to the fact that inpacts
nay be significant and additional infornation was "essential to a
reasoned choi ce anong alternatives.” The fundanental point of
NEPA s action-forcing procedures is to require Federal agencies
to take a "hard | ook" at environnental consequences. Robertson
v. Methow Valley dtizens Gouncil, 490 US 332, 349-50 (1989);
Kleppe v. Serra Qub, 427 US 390, 410 n.21 (1976); see al so 40
CFR 8 1500.1. Absent conpliance wth the regulation, we
cannot say that BLMtook a hard | ook at the environnent al
consequences of |ong-termrecl anation.

Id. at 201 1V

In Island Muntain the mnes in question had a history of significant
groundwat er problens and little was known about groundwater flows in the
vicinity of the mnes. In such a situation, it was incunbent upon BLMto
gather as nuch information as possible in order to nake an i nforned

11/ To the extent that one judge expressed his opinion in |Island Muntain
regarding the adequacy of the HS as it related to groundwat er (the ot her
signing judge concurred only in the result), that opinion is not
precedential beyond the facts of that appeal. BEven if that opinion did
establ i sh precedent for judgi ng the adequacy of groundwater data in an BHS
we find the facts in that case distingui shabl e.
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j udgnent regardi ng expansi on of the mnes. Absent that infornation, it was
reasonabl e to conclude that the requisite "hard | ook” had not been taken.

In the present case, the level of uncertainty is not conparabl e.
Athough BLMhad limted i nformati on of groundwater inpacts, the Sate had
i ssued a GNP, and there was prelimnary evidence regarding the dass |11
nature of the water in the Navajo Aquifer. BLMhad infornation to
reasonabl y eval uate significant adverse effects and it acknow edged
uncertainties inthe FHS as to the inpacts of mining on groundwat er
quality. The failing was not inthe FHS admtted | ack of groundwat er
information, but inthe RIDs failure torequire a long-termbond in the
face of the paucity of information and the uncertainties thereby created.

[4] Appellants contend, however, that even if the Board al |l ows the
submi ssion of the newinformation, "such infornation nust be subject to
NEPA s public review procedures - sonething that has not been done in this
case." (Appellants' Reply at 7.) Appellants cite the Gouncil on
Environnental Quality (CEQ regulations in 40 CF. R Part 1500 and Part
1502, requiring that environmental infornation be nmade available to public
officials and citizens early in the process before deci sions are nade, as
supporting their contention. Absent public scrutiny, they assert, such
information cannot be used to support the underlying FH Y RID. They assert
that unl ess a docunent has been publicly circul ated and subjected to public
comment, it cannot satisfy NBPAs HSrequirenents, citing, inter alia,
Gonmonweal th of Massachusetts v. Vétt, 716 F.2d 946, 951 (1st dr. 1983),
Gazing Helds Farmv. Gl dschmdt, 626 F.2d 1068, 1073-74 (1st Gr. 1980),
and 1-291 Wly? Association v. Burns, 517 F.2d 1077, 1081 (2nd G r. 1975).

Wii | e NBPA nandat es procedures, not substantive results, it does not
require public reviewand cooment on all infornmation. The question of
whet her docunents nust be distributed by an agency for public comment turns
on the facts of each particul ar case.

The Wdtt case involved the appeal froma Oistrict Gourt order
enjoining the Departnent of the Interior fromauctioning rights to drill
for oil and gas inthe North Atlantic off the New Engl and coast. The
Departnment prepared an HS estinating recoverable oil to be 1.73 billion
barrels. Thereafter, it reduced its estimate to 55.7 mllion barrels. The
Departnent prepared a Secretarial |ssue Docunent (S D and an environnent al
assessnent (EA), but it did not prepare a supplenental HS to describe the
envi ronnent al  consequences of the reduced estinate.

The drcuit Qourt stated that even if the S D and EA coul d have been
consi dered an adequat e suppl enent, which it held they coul d not, they were
not nade public until the beginning of the litigation. The Gourt hel d that
afailure tocirculate publicly a docunent and nake it available for public
comment violated NBPA  Gonmonweal th of Massachusetts v. Vdtt, supra, at
951.
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Qearly, in such a case where there was a radi cal departure fromthe
published HS the offering of supplenentary infornmation for public comment
was a necessity. Likewse, in Gazing Helds Farm supra, at 1072-75, the
Adrcuit Qourt reversed a Ostrict Gourt order granting sunmary j udgnent on
the basis that the admnistrative record satisfied all the purposes of an
BS The drcuit Gourt held that the NEPA requi renent to di scuss
alternatives to proposed action was not satisfied by docunents di scussing
an alternative, "the upland alternative,” which were in the case record but
not included inthe BS The drcuit Gourt renanded the case to allowthe
Dstrict Gurt to determne if the discussion of the upland alternative in
the HSitself satisfied NBPA In that case the infornation in question
went to the heart of the NEPA process, the discussion of alternatives.

The Arcuit Gourt in 1-291 Wiy? affirned the i ssuance of a prelimnary
injunction by the Dstrict Gourt halting construction of highway |-291 near
Hartford, Gonnecticut. The drcuit Gourt stated supra, at 1081:

The concl usory treatnent of air and noise quality aspects of the
B S were shown to be i nadequat e by the subsequent air and noi se
studies. These studies could not cure these particul ar

i nadequaci es because they were not circul ated for review and
comment in accordance wth procedures established to conply wth
NEPA

In1-291 Wy? the BS was 28 pages in length. Noise pollution
received a 2-page treatnent wthout any data, and air pollution was
di scussed in a single paragraph. The subsequent studi es showed significant
inpacts not discussed inthe HS Those studies were not nade a
suppl enental HS nor were they circul ated or nade public.

In the present case, there is no issue regarding the public disclosure
for cooment of data conplied regarding the inpacts of the Lisbon Valley
Project leading up to and including the issuance of the FHS and RD
Fol I ow ng i ssuance of the FHS and RID, Appel lants filed their appeal, and,
thereafter, newinfornation was generated. It is this newinfornation that
Appel l ants argue nust be distributed for public corment or NEPA
requi renents wll be violated.

V¢ disagree. The newinfornation does not radically change an
assunption of the FEBS, or relate directly to an alternative action, or
show that there are significant inpacts of the project that were not
disclosed inthe FHS In fact, the newinfornmation confirned the
assunption of the FEBS that the Navajo Aquifer was a Qass Il aquifer, and
it also arguably establishes that inpacts to ground water quality wll be
mninal. In addition, BLMsent copies of all the newinfornation to
Appel lants and the informati on was publically available. The groundwat er
data and anal yses were al so submtted to the Sate of Wah, which
classified the Navajo Aquifer as Qass Il1l. The fact that the infornation
was not rel eased expressly for public conment is not, under the facts of
this case, a violation of NEPA

Havi ng nade the above determnations, we address the argunents nade by
Appel | ants concerni ng groundwat er quality and bonding in light of the
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newinformation. Intheir SCR filed after issuance of our June 16, 1997,
Qder, they assert that "the nost glaring omssion of inportant information
inthe FHS and RDis the failure to gather and docunent basel i ne data on
the quality of water in the Navaj o/ Entrada (Navaj o) Aquifer.” (SCRat 23.)
The lack of information and BLMs failure to require a bond in light of
the uncertainties created by that |ack of infornation is what convinced the
Board to grant a partial stay in this case. However, Appellants' conplai nt
of lack of information has now been addressed by the new data and anal ysi s
submtted by BLM

Nevert hel ess, Appel lants argue that although BLMclains that dass |11
water qual ity standards in the Navajo Aquifer wll not be degraded beyond
state protection levels by pit lake infiltration, Wah applicabl e
groundwat er regul ations provide that "[i]f the background concentration
exceeds the groundwater quality standard, no increase wll be all owed,
citing R317-6-4." This, Appellants assert, anounts to a nondegradati on
requi renent for urani umand radi onucl i des.

Appel lants state that al though the new data and anal yses i ncl ude
nodel i ng for TDS and sel eniumand zi nc, as described by BLMin its Answer
at 89, "[n]o reviewor nodel i ng was done to deternine the | evels of
urani umand radi onucl i des t hat nay exist as aresult of the mne pits.”
(Appel lants' Reply at 17.) Appellants point to BLMs statenent inits
Answer at 9 that nodel ing predicted an increase in the concentrations of
sel eniumand zinc and of fer the assunption that both urani umand
radi onucl i des concentrations w il al so i ncrease, V\hi ch, they assert, under
Sate lawis prohibited. Appellants contend t hat “[alt a mni num
treatnent needed to prevent i1ncreases in these constituents would need to
be bonded for." (Appellants’ Reply at 19.)

BLMresponds that Appellants are not entirely correct in their
characterization of the standards for urani umand radi onucl i des to which
Smo wil be held. It states that in accordance with the GNP, the
conpliance level for all paraneters, including uraniumand radi onucli des,
is established as the greater of the protection | evel or the background
nean plus two standard deviations. See FHS Appendix D Table 1, note d.

BLM asserts that for uraniumand radionucl i des the conpliance level will
be the background nean plus two standard devi ati ons.

Mbreover, BLMcriticizes Appel lants' assunption that if TDS sel eni um
and zinc wll increase, uraniumand radionuclides wll increase also. It
states that the assunption fails for several reasons. BLMasserts that
field evidence suggests that trace netals wll be attenuated by natural
processes before they reach the Navajo Aquifer. See 1998 Annual Eval uation
at 6. Trace netals "were essentially undetected in the three runoff ponds
onthe site." Id. Trace rretals which mght be found in pit |akes "are not
expected to evapoconcentrate instead they are expect ed to "adsorb onto
precipitating solids and suspended parti cul at es. Ild. Aso, BLMpoints
out that even if trace netals were to evapoconcentrate, they woul d not
mgrate to the deep Navaj o Aqui fer because they woul d adsorb on the
intervening naterial s.
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Aso, BLMstates that subsequent to submssion of the 1998 Annual
Bvaluation, at BLMs request, Adrian Brown undertook a geochemcal nass
bal ance nodel of the CGentennial and GIOpits for the trace netal s sel eni um
and zinc. That nodel i ng was based on the worst case scenario that "all
trace netals are desorbed (i.e. renain in solution) and do not adsorb
anywhere al ong the pathway to the N Aquifer.” (Wite Menorandumat 2,
n.3.) 12/ "For the first 90 to 110 years, water quality in the N Aquifer
is expected to inprove slightly. Thereafter, slight increases in selenium
and zinc concentrations are predicted by the nodel ." (VWnan Menor andum
dated Feb. 17, 1998, at 14.) However, it nust be enphasi zed that "the
nodel wll err on the side of environnental conservati sm because none of
t he geochenmical processes which contribute to the attenuation of trace
netals fromsol ution are nodel ed. Therefore, the nodel wll tend to over-
predict trace netal inpacts to the NAquifer.” 1d. at 1.

Uhder those circunstances, it was reasonabl e for BLMto decide not to
require further nodeling for uraniumand radionuclides. 13/ Appellants
have failed to showthat the project wll result in unacceptabl e | evel s of
urani umand radi onucl ides in the Navajo Aquifer. 14/

12/ In that Menorandum Wite stated at page 1, note 1:

"These pits were sel ected for nodel i ng because they contai ned the
hi ghest MW/ pit-area trace-netal val ues for sel eniumand zinc. Sel eni um
and zinc were sel ected for nodel i ng because they were the only trace netal s
wth val ues that equal ed or exceeded anal ytical detection [imts for 50% of
the Burro Canyon wat er- sanpl e popul ati on (50%det ection within the
popul ation is required for statistical validity)."

13/ Appellants al so note that the Burro Canyon Aquifer currently exceeds
standards for a nunber of netal s and radi onucl i des, and they conpl ai n t hat
t he nondegradati on standard is al so applicable to the Burro Canyon Aqui f er
and that "any increase in any of those paraneters i s prohibited."

(Appel lants' Reply at 21.) Appellants assert that BLMs failure to
ascertain whether this could occur inthe long term"fatally flaws" BLMs
actions. Id. Ve findnoflaw Qurrent projections are for no increase in
those paraneters. As stated in Wnan's Menorandum dated Feb. 17, 1998, at
14:

"The trace netal s concentrations in the shal |l ow (Burro Ganyon) aquifer
wll not be affected by the pit ponds, because groundwater w il flow from
the aquifer to the pits, inthe long term During the first fewyears of
aquifer and pit refilling, surface water runoff to the pits (whichis
cleaner than the water in the Burro Canyon aquifer) will flowfromthe pits
to the aquifer."

14/ BLMcorrectly contends that a suppl enental B S need not be prepared on
the basis of newinfornmati on unless the new infornation shows that the
proposed action woul d have a significant effect not addressed in the HS
citing Mrsh v. Oegon Natural Resources Gouncil, 490 US 360, 374 (1989).

Inthis case, if the additional data and anal yses had supported a
classification of the Navajo Aquifer as a Qass | or |l aquifer, proceed ng
wth the project woul d have resulted in a significant inpact to groundwater
resources. However, the newinfornation confirnmed a dass |11
classification for the Navajo Aguifer and failed to show risks of
significantly greater inpact than those addressed in the HS
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[5] Ve nowdirect our attention to the issue of |ong-termbonding for
water quality. Appellants conplained in their SORthat BLMerred i n not
appl yi ng bondi ng regul ati ons, published in the Federal Regi ster on February
28, 1997, 62 Fed. Reg. 9093, to require a long-termbond for water quality
prior to approval of the project. As set forth above, prior to issuance of
the RID the Wah Deputy Sate Drector, Natural Resources, had
recommended, based on the new regul ations, that Sunmo be required to
establish a trust account in the mninumanount of $6 mllion because of
the uncertainty surrounding the reclamation of pit |akes and the effects of
pit |akes on groundwater quality. This recommendati on was not accepted by
the State Drector, but, as noted in our June 16, 1997, Qder there was no
explanation in the record transmtted to the Board of why that
recommendat i on was not fol | owed.

Under section 302(b) of FLPMA 43 US C 8§ 1732(b) (1994), the
Secretary was directed to take, by regul ati on or otherw se, any action
necessary to prevent unnecessary or undue degradation of public |ands.
"Reclanation” is defined in the regul ations as "taki ng such reasonabl e
neasures as Wil prevent unnecessary or undue degradation of the Federal
lands * * *." 43 CF R 8§ 3809.0-5(j). Further, 43 CF. R § 3809. 0-5(k)
provi des t hat

[ u] necessary or undue degradation neans surface di sturbance
greater than what woul d nornmal [y result when an activity i s bei ng
acconpl i shed by a prudent operator in usual, custonary, and
proficient operations of simlar character and taking into
consideration the effects of operations on other resources and

| and uses, including those resources and uses outside the area of
operations. Failure toinitiate and conpl ete reasonabl e

mtigati on neasures, including reclamation of disturbed areas or
creation of a nuisance nay constitute unnecessary or undue
degradation. Failure to conply wth applicabl e environnent al
protection statutes and regul ati ons thereunder wll constitute
unnecessary or undue degradati on.

See 43 CF R 8§ 3809.2-2; harles S Soll, 137 IBLA 116, 125 (1996);
Arthur Farthing, 136 IBLA 70, 73 (1996).

Appel  ants contend that the bondi ng requirenents specifically required
long-termwater quality protection as a necessary part of required
financial assurances for reclamation, citing 43 CF. R § 3809.1-9(m
(1997).

BLMand Surmo each argue that any concerns regardi ng applicability of
the bonding regul ations to the project are noot for two reasons. Hrst,
because it has now in fact, applied those regul ations, and, second,
because fol | ow ng subm ssion of additional infornmation during the period
when actual mining operations were stayed by this Board s June 16, 1997,
Qder, the Deputy Sate Drector changed his position based on his
concl usions that the uncertainti es had been addressed by the new
information, and BLMhas determned that a | ong-termbond i s unnecessary.
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The i ssue of whi ch bonding regul ati ons should apply in this case is
now noot because, even though the bondi ng regul ati on cited by Appel | ants,
43 CF.R § 3809.1-9, did not becone effective until Mrch 31, 1997, 5 days
after issuance of BLMs RID BLMagreed to apply the revised regulations in
determning the necessity for a long-termbond, and it did so. 15 Ve
concl ude, based on our review of the record, that BLMproperly detern ned
that there is no necessity for |ong-termbonding to ensure groundwat er
guality at this tine, subject to the requirenents in the RID for conti nuous
noni tori ng and updating of groundwat er infornation.

Appel lants al so allege that BLMfailed to require Suimo, as part of
the HS process, to (1) devel op a postmning pit |ake nonitoring and wat er
gual ity assessnent plan; (2) develop a quality control plan for the heap
leach liner; (3) submt a sanpling plan for each pit; and (4) submt a plan
for nodification of Wiste Dunp C

Appel  ants characteri ze these actions, required by the RID, as pl ans
supporting mtigation neasures. They contend that NBPA and its
i npl enenting regul ations require that mtigati on neasures and pl ans
supporting those neasures be discl osed and di scussed during the NEPA
pr ocess.

Both BLMand Sunmo characterize these as operational details, clainmng
that they are not required to be scrutinized in detail inan HS

Wiet her or not these required actions nay be characterized as
mtigati on neasures or plans supporting mtigation neasures, we find no
nerit to Appellants' argunent. Details of mitigation neasures are not
required to be set forthinthe FHS As the Suprene Gourt stated in
Robertson v. Methow Valley dtizens Gouncil, 490 US 332, 351 (1989): "To
be sure, one inportant ingredient of an BHS is the discussion of steps that
can be taken to mtigate adverse environnental consequences.” However, the
Qourt cautioned that

[t]here is a fundanental distinction, however, between a

requi renent that mtigation be discussed in sufficient detail to
ensure that environnental consequences have been fairly

eval uated, on the one hand, and a substantive requirenent that a
conpl ete

15/ There is also an additional reason why this issue is noot. As pointed
out by counsel for Summo, on May 13, 1998, the Lhited Sates Ostrict QGourt
for the Ostrict of Golunbia granted a notion for summary judgnent filed by
Northwest Mning Associ ation in a case chal |l engi ng the bondi ng regul ati ons
promul gated by the Departnent on Feb. 28, 1997, Northwest Mning
Association v. Babbitt, No. 97-1013 (DD C My 13, 1998). The Dstrict
Qourt held that the Departnent had failed to neet the mandates of the
Regulatory Hexibility Act, 5 US C 88 601-612 (1994), as anended by Pub.
L. No. 104-121, Title Il, 110 Sat. 864-67 (1996), and renanded the

rul enaking to the Departnent for action consistent wth its opinion.
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mtigation plan be actual |y fornmul ated and adopted, on the ot her

* * * it would be inconsistent wth NEPA' s reliance on procedural
nechani sns--as opposed to substantive, result-based standards--to
denand the presence of a fully devel oped plan that wll mtigate

envi ronnental harmbefore an agency can act.

Id. at 352-53.

It clearly was reasonabl e for BLMto del ay subm ssion of a postm ni ng
pit lake nonitoring and water qual ity assessnent pl an because of the |ack
of present information. As shown by the additional groundwater data that
has been gat hered, the appropriate scope of the plan wll change as nore
detailed information i s gat hered.

The FEH S contains detailed infornation on heap | each |iner
construction. (FESat 2-12 to 2-17.) Absent evidence that there is a
substantial risk of |eakage, we find no fault in BLMs requirenent for the
filing of a heap leach liner quality control plan 30 days prior to |iner
constructi on.

Wth respect to pit sanpling, the FE S di scusses waste rock sanpl i ng
at 4-33 to 4-35 and provi des an anal ysis of Sumnmo' s proposed sanpl i ng pl an,
as well as providing mtigation to cover details mssing fromSumo' s pl an.

The fact that the RDD requires nore specificity does not establish the
i nadequacy of the discussion inthe FAS or establish that nore was
required inthe FHS

BLMstates that the RID does not require the submssion of a plan for
nodi fi cation of Vste Dunp C Rather, the RD directs that nodification
take place. The requirenent for nodification of Vste Dunp C devel oped as
aresult of the NBPA process, as described by BLMin its Answer at page 20.

The FE S anal yzes waste rock data and recommends that during the | ast year
of construction of Vste Dunp Cthat the ratio of waste rock wth Acid
Neutralizing Potential to waste rock wth Acid Generating Potential not
exceed 3:1. The RID changed that ratio to 4:1. V¢ find no NBPA viol ation
inthis process.

Appel l ants assert that BLMfailed to consider a full range of
alternatives for detailed reviewinthe FHS Specifically, they allege
that BLMfailed to consider (1) backfilling the pits wth only nonaci d-
generating rock, (2) utilizing only one or two waste rock dunps, and (3)
requiring on-site power generation. In addition, Appellants contend that
BLMfailed adequately to justify its rejection of other alternatives.

[6) NEPArequires that an BS consider "alternatives to the proposed
action.” 42 USC 84332(2)(Q(iii) (1994). Regulations of the CEQ
provide that Federal agencies shall, to the fullest extent possible, "[u]se
the NEPA process to identify and assess the reasonabl e alternatives to
proposed actions that wll avoid or minimze adverse effects of these
actions upon the quality of the hunan environnent." 40 CF. R § 1500.2(e).

Further, agencies shall "[r]igorously expl ore and objectively eval uate
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all reasonable alternatives, and for alternatives which were elimnated
fromdetailed study, briefly discuss the reasons for their having been
elimnated.” 40 CF. R 8 1502.14(a). Agencies need not discuss
alternatives that woul d not satisfy the purposes of the proposed action or
that are remote and specul ative. Headwaters, Inc. v. BLM Medford
Dstrict, 914 F. 2d 1174, 1180-81 (9th dr. 1990); dty of Aurora v. Hunt,
749 F. 2d 1457, 1467 (10th Ar. 1984); Roosevelt Canpobel I o Internati onal
Park Commssion v. US Ewironnental Protection Agency, 684 F. 2d 1041,
1047 (1st dr. 1982). In a leading case on the requirenent to discuss
alternatives, Judge Leventhal stated that "the alternatives required for
di scussion are those reasonably available * * *." Natural Resources
Defense Gouncil, Inc. v. Mrton, 458 F.2d 827, 834 (D C dr. 1972). Judge
Levent hal cont i nued:

Snce the [BY also sets forth that the agency' s proposal was
put forward to neet a near-termrequirenent * * * the possibility
of the environnental inpact of |ong-termsol utions requires no
additional discussion at this juncture. * * * In the | ast

anal ysis, the requirenent as to alternatives is subject to a
construction of reasonabl eness * * *. There is reason for

concl uding that NEPA was not neant to require detail ed di scussion
of the environnental effects of "alternatives" put forward in
comment s when these effects cannot be readily ascertai ned and the
alternatives are deened only renote and specul ative
possibilities, in viewof basic changes required in statutes and
policies of other agencies -- naking themavailable, if at all,
only after protracted debate and litigation not neaningfully
conpatible wth the tine-frane of the needs to which the

under | yi ng proposal is addressed.

Id. at 837-38.

BLMexplained inthe FHS at 1-9 that four alternatives to the
proposed action were analyzed inthe FHS the No Action Alternative, the
(pen Pt Backfilling Alternative, the Facility Layout Aternative, and the
Véste Rock Selective Handling Alternative. A nuniber of alternatives were
identified during the scoping process and eval uat ed based on environnent al ,
engi neering, and economc factors and were elimnated. Those al ternatives
(the Mning Alternative, the Ste Access Aternative, the Processing
Aternative, the Haulage Alternative, the Wter Balance Alternative, and
the Powerline Route Alternatives) and the reasons for elimnation are set
forthinthe FHS at 1-9 to 1-12.

Appel lants cite the di scussion on page 2 of the RID highlighting the
benefits of backfilling the pits, such as inproved visual resources, an
additional 231 acres returned to postmning uses for wldife and
livestock, and enhanced public safety, and state that, despite those
benefits, BLMrejected backfilling principally because of the threat of
acid run off. Appellants conplain that BLMfailed to consider the
alternative of backfilling the pits wth only nonaci d-generating rock.
Appel | ants assert
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that this is a viable option because Sunmo i s required by BLMto separat e
out the acid-generating rock fromthe nonaci d-generating rock. Appellants
state that such backfilling nerits consideration because of its
environnental and safety benefits, which were outlined in the RID. Those
benefits, Appellants argue, greatly outweigh the limted economic benefits
of leaving the rock waste avail abl e for sone future recovery of |ow grade
copper .

BLMresponds that the FHS did consider a partial backfilling option
inwhichthe "material woul d nost |ikely cone fromthe nonaci d generating
waste rock in the waste dunps” (FEES at 2-39), but that BLMrejected
backfilling regardl ess of whether it was done w th nonaci d-generating
naterial or a conbi nati on of waste rock types. BLMprovided five reasons
inits RDat page 10 for rejecting either partia or conplete backfilling.

The first of those reasons was:

[ T]here woul d be water quality inpacts frombackfilling the pits
wth naterial fromthe waste dunps, due to the chemca nakeup of

the waste rock backfill material, particularly the acid
generating material. \Wth the trenendous increase in surface
area exposed in the rubblized backfill naterial, chemcal

reactions between this material and groundwat er coul d present a
host of unquantifiabl e adverse inpacts to the downgradi ent

aqui fers, resulting fromchemcal interactions of groundwater and
wast e rock. [16/]

BLMal so expl ai ned that backfill woul d adversely inpact its sel ection
of the Wiste Rock Sel ective Handling Aliternative to mtigate potential for
postmni ng acid rock drai nage. Uhder that alternative, acid-generating
naterial mned fromthe rock woul d be encapsul ated in the waste dunps wth
acid neutralizing material in order to prevent |ong-termacid | eachates
enanati ng fromthe waste dunps.

Athird reason given by BLMwas that fromthe standpoi nt of visual
i npact reduction, there would still be surface dunps present after
backfilling because of the swell factor associated wth rock renmoved from
the ground and rubblized. Further, it states that the Lisbon Valley area
is classified as Qass |V under its Msual dassification Rating system
which is the lowest rating, and, thus, visual inpacts are not critical.

Fourth, BLMdetermned that safety factors were not an i ssue because
it had uncovered no instances of public safety probl ens associated wth
abandoned mning pits on the site for the past 20 years. BLMstated that
it intended to require postmning bermng, fencing, and signing.

16/ Inits Anrended Response to Appel lants' SOR Summo asserts at page 12-
13 that BLMs concern regardi ng adverse inpacts related not only to aci d-
generating material, but al so to nonaci d-generating naterial that coul d
result in alkaline conditions.
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Fnally, BLMstated that backfilling the pits "w Il render future
recovery of |lower grade copper ore renaining in the pits at the end of
mni ng i nfeasi bl e froman econom c standpoint."

Inits Answer, BLMconcluded by stating that "for the Appellants to
succeed in show ng that the BLMinadequatel y considered this alternative,
they shoul d be required to adduce sone objective evidence that the BLMs
reasoning for rejecting backfilling is erroneous.” (Answer at 24.)

Inits Reply, Appellants state that objective evidence to refute BLMs
rationale is contained in the record in this case. They cite a Septenber
7, 1997, letter fromGegory A Hahn, President and Chi ef Executive dficer
of Sumo, to Kate Kitchell, Mvab DO strict Manager, BLM in which Hahn
st at es:

| sincerely regret that soneone, in either BLMor Véodwar d- d yde
[Gonsultants, who prepared the draft and FEB S under third party
contract], felt it necessary to slamthe backfilling alternative
during the FHH S and RD process on chenmical grounds. Summo has
al ways believed that in the long run we would Iikely be required
by the Sate, if not the BLM by the tine the five-year renewal
was upon us, to backfill the pits in the event | amwong and
groundwat er does percol ate back into the pits. Bob [Prescott,

Vi ce President-(perations for Suimo and General Manager of the
Li sbon Valley Project,] and | have been in this business a | ong
tine and neither one of us has ever had a situation wth nore
beni gn mne waste rock material to work wth than we have at the
Li sbon Valley Project. The thought that this waste material

coul d be consi dered del eterious to the environment if used as
backfill cane as a conpl ete shock to both of us, and is
incredulous. It is unfortunate that we were not afforded an
opportunity to reviewthe FHHS or R before these docunents were
rel eased to the public.

Appel lants state that al though the backfilling alternative was
rejected on several grounds, the principal one, waste rock chemstry, has
been called into question by Summo, itself. Appellants assert that
"serious questions exist as to the BLMs scientific and technical reasons
for concluding that constituents | eached fromthe backfill material woul d
be injurious.” (Appellants’ Reply at 25.)

V¢ nust agree wth Appellants. Even the FHHS is inconsistent wth
BLMs concern wth "particularly the acid generating naterial." (RD at
10.) As explained inthe FHS at 3-44, static acid/ base accounting (ABA
tests are used as a screeni ng techni que to deternne whet her sanpl e
naterial has the potential to generate or consune acid.

Satic ABAtests were conducted on sanpl es fromlithologic units
representing both the waste rock and exposed pit bottomrock
contained wthin the proposed limts of the GIQ Centennial, and
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Sentinel pits. Atotal of 186 intervals of waste rock
lithol ogies from23 coreholes, and 27 interval s representative of
pit bottomrock from8 corehol es were tested.

The FHHS reported at 3-48 to 3-49:

The ABAtest results indicate that the primary lithologic units
which are likely acid-generating are the coaly beds of the Dakota
Sandstone (beds 6, 7, and 8). The test results al so indicate
that the majority of the waste rock to be produced fromthe GIQ
Gentennial, and Sentinel pits is acid-neutralizing. An analysis
conduct ed by Summo of the waste rock vol une to be generated from
these pits indicates that the vol une of acid-generating waste
rock (beds 6, 7, and 8) is less than 10%of the total waste rock
to be generated. Therefore, the waste rock and exposed pit wall
rock are anticipated to be overall net acid-neutralizing.

At page 4-35, the FE'S di scusses the environnmental inpacts on
geochemstry of partial or conplete backfilling. The overall inpacts of
partial or conpl ete backfilling are described as positive, although the
FEH S does state that regardl ess of the geochemical characteristics of the
backfilled naterial, its rubblized nature would nake it "easier to | each
sol ubl e constituents fromthese naterials, especially as water |evels
fluctuated." However, as described in that part of the FE S describing the
environnental inpacts of backfilling on hydrol ogy:

[Results of static testing of waste rock sanpl es indicate that
only approxi natel y 10 percent of the waste rock woul d be capabl e
of producing acidic solutions. Because the renai nder of the
waste rock has a net acid-neutralizing capacity, it is expected
that |eaching of al umnumand iron woul d be mninal .

Id. at 4-31. The FHS states further that under al kaline conditions
[ eaching of sulfates and sone oxyani ons coul d occur. 1d.

V¢ concl ude that the record does not support BLMs rejection of the
(pen Pt Backfilling Alternative in the RID based on its concern for
inpacts on water quality fromacid generating naterial. Wile its concern
regarding inpacts fromal kal i ne conditions may be legitimate, those
concerns are not so well stated anywhere in the RDor the FHS as to serve
as the principal basis for conplete rejection of the alternative,
especially in light of Hahn's statenent regardi ng the benign nature of the
waste rock nmaterial. Accordingly, we nust set aside the RDto that extent
and renand the case to BLMfor reconsideration of the backfilling
alternative.

Appel lants al so claimthat BLM shoul d have consi dered the alternative
of having one or two rock waste dunps, rather than limting the
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choice to three or four dunps and choosing three. Summo originally
proposed four waste rock dunps. BLMdevised an alternative that elimnated
one of the dunps. It al so considered the possibility of relocating two

ot her dunps, but found that there was no other area to which to rel ocate
them"that woul d | essen the visual inpact to the traveling public." (FES
at 2-40.) BLMwas justified in not considering a one or two dunp
alternative.

Appel  ants conpl ain that BLMvi ol at ed NEPA by not even consi dering the
reasonabl e alternative of on-site power generation. 1In response to a
cooment on the Draft BS BLMstated: "The anount of energy required to be
utilized in the recovery circuits for this project are considerabl e.
Aternative sources woul d be on-site hydrocarbon powered el ectri cal
generation plants. Based on the anount of additional inpacts fromfuel
transportation, noise, and air emssions, this alternative was not
considered.” (FEHSat 5-31.) Appellants have failed to showthat on-site
power generation is a reasonable alternative. There is no NEPA viol ation.

Appel lants' |ast argunent concerning alternatives is their contention
that BLMfailed to justify adequately its rejection of various alternatives
elimnated during the scopi ng process. Appellants cite BLMs reference to
"increased costs" or "significant costs" as reasons for rejecting
alternatives "wthout providing any infornati on on these costs.” (SR at
40-41.)

Uhder 40 CF. R 8§ 1502. 14(a), an agency is required to "[r]igorously
expl ore and objectively evaluate all reasonabl e alternatives, and for
alternatives which are elimnated fromdetail ed study, briefly discuss the
reasons for their having been elimnated.” (Ewhasis added.) In each case
BLMbriefly discussed the reasons for elimnating alternatives. (FEHS 1-9
to 1-12.) Those reasons included not only cost considerations, but
environnental and techni cal aspects. Appellants denand nore detail,
asserting that it islegally required. V¢ are not persuaded. BLMhas
provided the brief description called for by the regulation. Appellants
have shown no error.

Appel lants find fault wth BLMs cumul ative inpacts anal ysi s because
it iscontainedinonly afewpages of the FHS and allegedly failed to
address al|l past, present, and future operations. See FHS at 4-93 through
4- 95,

Wiile admtting that the sectioninthe FHS titled "Quml ative
I npacts” is only a few pages | ong, Surmo and BLM contend that BLM anal yzed
past and present activities in the "Afected Environnent” section of the
FEH S covering pages 3-1 through 3-106 and then concl uded in the cumul ative
inpacts section that the increnental inpacts of the project woul d be
negligible. No nore is required, they assert.

(EQregul ations require that a Federal agency nust consider the
potential cumulative inpacts of a planned action together wth other past,
present, and reasonably foreseeabl e future actions. 40 CF. R § 1508. 7,
see Fritiofson v. A exander, 772 F.2d 1225, 1243-44 (5th dr. 1985); G Jon
and Katherine M Roush, 112 I BLA 293, 305 (1990). Appellants charge that
BLM
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arbitrarily narrowed its reviewof future activities to only those that,
according to the FHS at 4-93, "have a substantial resource comm t nent
(greater than $10 mllion in early 1996) or are evidenced by permt filings
wth the BLMor other responsibl e agencies for |and devel opnent approval s."
A though Appel | ants assert that BLMnust show the statutory or regul atory
basis for "this unilateral and arbitrary reduction in the scope of its NEPA
review" (S(Rat 43), we find that the burden is on Appel |l ants to show t hat
such a guideline is unreasonabl e or illegal.

Appel l ants assert that "BLMfailed to even nention the |arge nunber of
mnes in the area that are currently operating, on stand-by status,
abandoned, or in the exploration phases.”" (SORat 45.) Appellants find
"nost egregi ous" the lack of any nention of Summo' s "Cashin Gopper M ne
currently in the advanced stages of exploration | ess than 15 mles fromthe
Project site * * * " (SCRat 45.)

Ve find that the FB S adequatel y consi dered the cumul ative inpacts of
the Lisbon Valley Project. The FH S assesses the current environnent al
condition of the project study area, which is generally the Lisbon Vall ey
area, and details the current condition of various resources or areas of
concern and the expected i npact the project would have on them (FES at
3-1to 3-106.)

The FE S contai ns a section on geol ogi ¢ resources whi ch contains a
di scussion of past mning activities in the area and the potential for new
activities. (FESat 3-18 to 3-20.) Sumo asserts that "[t]here is only a
snal | linestone quarry eight mles fromthe Project and a one-nman speci nen
collector nine mles anay. Al other mnes are abandoned, mned out, or
are uraniummnes that have not been operated for years and are not
expected to ever operate again, given the narket for uranium" (Arended
Response at 17, n.7.) Summo al so al | eges that what Appel | ants describe as
the Cashin Gopper "Mne" is "really only an ore deposit on whi ch sone
expl oratory work has been done and whose future is extrenely uncertain.”
(Arended Response at 17.)

V¢ find no error in the analysis of past and current mining activities
found inthe FHS The FB S establ i shed a reasonabl e standard to guide its
reviewof future activities. Appellants have failed to showthat such
standard is unreasonabl e or illegal or that BLMdid not properly utilize
that standard. This Board has expressly hel d that expl oration and
devel opnent are not connected actions, as defined at 40 CF. R §

1508. 25(a) (1), and that mine devel opnent is not a reasonably foreseeabl e
result of exploration. Goncerned Adtizens for Responsible Mning (On
Reconsi deration), 131 | BLA 257, 267 (1994). 17/ Accordingly, BLMwas not
required to include the Gashin exploration activity inthe FEHS

17/ "Scope" is defined in 40 CF. R § 1508.25 as the "range of acti ons,
alternatives, and inpacts to be considered in an environnental i npact
statenment.” Actions need only be considered in the sane inpact statenent
if they are connected, i.e., "closely related.” 40 CF. R 8 1508.25(a)(1).
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FHnally, Appellants contended that BLMfailed to consider adequately
inpacts on wldlife. 18 Appellants base this argunent on letters in the
record fromthe Fsh and Widlife Service (F/® and the Wah O vision of
Wl dife Resources (UDMR commenting on the FHS which they quote in part.

They apparently believe the quoted naterial establishes that BLMvi ol at ed
NEPA Ve find no such violation.

The letter fromUWMR dated March 17, 1997 (SCR Ex. F), states that
pit ponds need to be covered to avoid avian losses and it requests that it
be notified by Sunmo and BLMof any avian or other wldlife | osses caused
by the mining operation, particularly the pits. UWDMR al so states that
mtigation for lost habitat is vague and needs to be clarified. It
expresses concern that the project is in historic black-footed ferret
habitat, but it acknow edges that no ferrets were found during a 1995- 96
wnter survey. It does not ask for any particul ar action regarding bl ack-
footed ferrets. It also criticizes as inadequate the utilization of a
3-strand fence to preclude wldlife/equi pnent conflicts.

A nunber of UDMR s concerns are addressed in the RID at 25-26, which
di scusses mtigation for wildlife. In addition, the R provides for
Summo, BLM and UDMAR to work together to | essen the inpacts of the project
onwldife and engage in wldlife enhancenent. WM s |etter does not
support Appel lants' clai mof an inadequate assessnent. It is clear that
BLMw Il work closely wth UDARto ensure mninal inpacts towldife from
the proj ect.

The PV letter, dated March 19, 1997 (SOR Ex. G, states that,
al though the FE S recogni zes that the project will result in a water
depl etion for the endangered ol orado fish species, it fails to discuss the
i npact that depletion wll have on those species. The RID addresses this
situation, recognizing that the project wll potentially affect endangered
species in the lorado Rver Basin, it provides that "consultati on was
undertaken wth the USFV based on provi sions of the Endangered Speci es
Act," and that "PW5 has required a depl eti on paynent fee, based on the
average rate of water depletion. This fee wll be used by P to purchase
additional water rights wthin the basin and enhance habitat for these fish
species.” (RDat 16.) The R/ letter does not support Appellants'
argunent that BLMinadequat el y assessed the inpacts of the project on
wildife.

To the extent Appel l ants have rai sed other argunents in this case
that have not been specifically addressed, they have been consi dered and
rejected. See @ acier-Two Medicine Alliance, 88 I BLA 133, 156 (1985).

18/ Appellants al so advance a theory that BLMengaged in a "secret Sunmo
deal " by rushing to approve the Lisbon Valley Project in the interest of

pursui ng a | and exchange invol ving | ands control | ed by Sunmo in New Mexi co.
(SCRat 48-50.) This theory is refuted by the Mar. 3, 1998, declaration
of G WIlliamLanb, the BLMUah Sate Orector, attached to BLMs Answer.
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Accordingly, pursuant to the authority delegated to the Interior
Board of Land Appeal s by the Secretary of the Interior, 43 CF.R 8§ 4.1,
and based on our de novo review of the record in this case, the RDis
affirnmed in part, and set aside and remanded in part to allow BLMto
reconsi der the backfilling alternative, as discussed above. The stay
i nposed by the Board's Oder dated June 16, 1997, is lifted, and the renand
shal | have no effect on Sunmo's right to proceed wth the Lisbon Vall ey
Proj ect.

Bruce R Harris
Deputy Chief Administrative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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